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" Attorneys for Plaintiffs IN GLERKS OFF" 2 v,
380 Lexington Avenue, Suite 2500 Ug‘m””mTC”“R
" New York, NY 10168 L0 ‘999 %
(212) 986-9133 a(
' er"ZZ;
CWNITmo STATES DISTRICT JOURT RE—
EASTERN DISTRICT OF NEW YORK ' nMEAAmw»wwm*“*”“”
________________________________________ X
GARDY AUGUSTIN, HEIDI KANE, MARY 4
KATHERINE PUGLIESE, GREGGE WILLS, '%
STEVEN ROTH, OSCAR AVELAR, RALPH '
DILIELLO, et al., individually and on
behalf of all others similarly
situated,
Plaintiffs, o+ 99 Civ. 3126 (DRH) (ARL)
- against - :
AMENDED CLASS ACTION
' CCOMPLAINT FOR
JOSEPH JABLONSKY, individually and : DECLARATORY AND
as Nasgsau County Sheriff, JCHN INJUNCTIVE RELIEF
and JANE DCES No. 1-100, and COUNTY :  AND DAMAGES AN
OF NASSAU, a Municipal Corporation, DEMAND FOR TRIAL

B JURY

Defendants.

Named plaintiff class representatlves GARDV AUGUSTIN,
HEIDI  KANE, MARY KATHERINE PU“LIﬂSE GREGG WILLS, STEVEN ROTH,
OSCAR AVELAR, RALPH DiLIELLO, and the putative plaintiff CIEEEW by
their attorneys, Herbst & Greenwald LLP, for their Amended

Complaint allege as follows upon information and belief:

INTRODUGCTION

-

1. This is a civil righte acticn brought pursuant to

§063
§

~the United States Constitution, as amended, and the Civil Rights
L ITIITRLR RS S = SRR G, : _ phbE

‘Act of 1871, 42 U.2.C. § 1983 and the New York State Constitution.

It seeks redress for defendants’ deprivation, under color of state
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i of plaintiffs’ and the plaintiff class’s rights, privileges,
nQSiméunities secured py the Constitution and laws of the United
States and by the New York State Constitution.

) 2. Defendants have instituted and are continuing to
,;enforce a policy, practice and custom pursuant to which strip
‘and/or body cavity Searcies are routlnely conducted wholly absgenc
reasonable cause as required by the United States and New York
State Constitutions. Defendants’ policy, practice and custom of
conducting strip/body cavity searches absent reasonable suspicion,
ig inflicted on a . class of persons arrested for or charged with
nen-felony offenses who are admitted to the Nassau County
Correctional Center in East Meadow (the “County Jail”}, and strip-
gearched. Conducting strip search/body cavity searches on persons,
including the named plaintiffs and thoée gimilarly situated,
without particul%rized guspicion borne of the facts of an
individual case), is humiliatingly invasive, degrading,
unconstitutional, and £flatly prohibited by settled law in this

gircuit. -

3. The plaintiff class seeks (1) a declaratory'judgment
that a strip/body cavity search of a person aamitted to tﬁ;“E;;nty
Jail, absent particularized reasonable suspicion that the admittee
is concealing weapons or other.contraband, is uncongtitutional; (2)
an order enjoining defendants froh implementing or enforcing their

policy, practice and custom of conducting strip/body cavity

searches in the absence of particularized reasonable suspicion; (3)

"

compensatory damages for the injuries caused by defendants’
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unlawful conduct; and (4) punitive damages assessed to deter such

intentional or reckless deviations from well-gettled constitutional

law.
JURISDICTION AND VENUE
4, This action arises under the Fourth,_Fifth, Eighth,
and Fourteenth Amendments to the United States Constitubion and Lhe

Civil Rights Act of 1871, 42 U.S.C. § 1283, and under the New York
State Constitution, Article 1, § 12.
" 5. The jurisdiction of this Court is predicated upon 28
U.5.C. §§ 1331, 1343{4)y, 1367, and 2201.
6. The acts complained of occurred in the Eastern
District of New York and venue is lodged in this Court pursuant to
28 U.8.C. § 1391(b).

JURY DEMAND

|
Plaintiffs demand trial by jury in this action.

~J

PARTIES
Named Plaintiffg
- 8. Plaintiff GARDY AUGUSTIN is 24 years old. He
resides in the Eastern District ofJNew York. He washérrested by

e 72t

Nassau County Police on or about April 27, 1997 for driving with a
suspended license and was charged with a violation of the New York
State Vehicle and Traffic Law, a non-felony offense.

9. Mr. Rugustin wag subsequently admitted to the County
Jail, where he was strip searched pursuant to defendants’ policy,
custom and practice, without inguiry into the gapure of the

T
& .
charge (g), the characteristics of the admittee, or  the
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circumstances of the arrest, and. without establishment of
reascnable suspicicon to believe that he was concealing weapons or
contraband cof any kind on his person.

10. Plaintiff HEIDI KANE is 41 yvears cld. She resides

in the Eastern District of New York. She was arrested by Nassau
County Poclice on or about Octoker %, 15%6 for allegedly violating

a Family Court temporary order of protection, a non-felony offense.

11 Ms. Kane was subsequently admitted te the County
Jail, where she was strip searched pursuant to defendants’ policy
custom and practice, without inguiry into the nature of the
charge(s), the characteristicg of the admittee, or  the
circumgtances of the arrest, and without esgtablishment of
reascnable suspicion to believe that gshe wag concealing weapons or

contraband of any kind on her person.

12, Plaintiff MARY KATFERINE PUGLIESE is 40 yvears old.
She resides in the Eastern District of New York. She was arrested
by Nassau County Police on or about February 15, 1998 for allegedly

vioclating a Family Court order of protection, a non-felony offense.

ek,

[ -

13. Ms. Pugliesi was subsequently admitted to the County
Jail, where ghe was strip searched pursuant to defendants’ policy
custom and practice, without inguiry into the nature of the

charge (g}, the characteristics of the admittee, or the

circumstances o©f the arrest, and without establighment of

reasonable suspicion to believe that she was concealing weapons or

K

contraband of any kind on her person.

>
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14. Plaintiff STEVEN ROTE is 53 years old. He resides
in the Eastern District of New York. He was arrested by Nassau
County Police on or about March 27, 1998 for allegedly making a
telephone call in a manne: likslv to -2

2ge annovancs oo o larm, and
3 = - ol2

was charged with aggravated harassment in the second degree, a non-
felony offense.
15. Mr. Roth was subsequently admitted to the County
- Jail, where he was strip searched pursuant to defendants’ policy,
cugtom and practice, without inguiry inte the nature of the
charge{s), the characteristics ' of the admittee, or the
glrcumstances 'of the arrest, and without establishment of
reasconable suspicion to believe that he wag concealing weapons or
ceontraband of any kind on his person.
[ 16. Plaintiff GREGG WILLS is 37 years old. He resides
in the Eastern District of New York. He was arrested by Nassau
County Police on or about July 14, 1996 for willful nonpayment of

suppoert, a non-felony offense.

7. Mr. Wills was subseguently admitted to the County

ety

- -

-

Jail, where he was strip searched pursuant to defendénts’ policy
custom and .practica, without inquiry' intc the naturémig;rthe
charge(s), the characteristics of the admittee, or the
circumstances of the arrest, and without establishment of
reasonable suspicion to believe that he was concealing weapons or
contraband of any kind on his person.

) 18, Plaintiff OSCAR AVELAR is 29 vears old. He resides

ﬁﬁin the Eastern District of New York. He was arrested on or about



/ - 0068

December 4, 1997 for allegedly committing an act of public
Lewaness, a non-felony offense, while gitting in his owﬁ car at a
parking lot in Jones Beach. He was subsequently‘turnéd over to the
Nassau County Police because of an outstanding warrant for failing
to appear in court in response to two traffic tickets in or about
1553, also non-felony offenses.

18. Mr. Avelar was subsequently admitted to the County
Jail, where he was strip searched pursuant to defendants’ policy
custom and practice, without inguiry into the nature of the
charge (3), the characteristics of the admittes, or the
circumstances of the arrest, and without establishment of
reasonable suspicion to believe that he was concealing weapons or
contraband of any kind on hig person.

20, Plaintiff RALPH DIiLIELLO 1is 43 vears ocld. He

1

resides in the Eastern District of New York. He was arr;sted OIL Or
about April 29, 1998 on a warrant charging him with a mon-felony

harassment offense.

21. Mr. Diliello was subseguently admitted to the County

waz
W " .

iéil, where he was strip searched pursuant to defendants’ policy
custom and hpractice, without inguiry into the natureﬁi;;mtha
charge (s}, the characteristicg of the admittee, or the
circumstances of the arrest, and without esgtablishment of

reascnable suspicion to believe that he was cencealing weapons or

contraband of any kind on hig person.
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Defendants

22 . Defendant JOSEPH JABLONSh: was ac all times material
herein the Nassau County Sheriff. As Sheriff of Nassau County, he
was responsible for the development, impleme. .- Sion a=- enforcemenc

of all Nassau County Correctional practices and policies, and as

such was at all times material herein a policy-maker with respect
to the treatment of those admitted to the County Jail. He was

likewige responsible for the training and supervision of Nassau
County correcticnal officers and employees, and the owverall
administration of the County Jail. He is sued individually and in
his official capacity.

23. Defendant COUNTY OF NASSAU ("County”) is a duly
constituted municipal corporation organized and existing under the
laws of the State of Neerork. At all times relevant hereto,
defendant County, acting tirough the Sheriff and its correctional
supervisors, officers andl employees, was regponsible for the

policy, practice, supervision, implementation, and conduct of all

correctional matters and for the  appointment, training,
=, - - - o _
supervisiocn, and conduct of all correctional personnel. In

additicn, aé all times material herein, defendant County wasg
responsible for ensuring that its personnel obeyed,the Constitution
and laws of the United States and of the State of New York.

24. Defendants “JCHN and JANE DOES No. 1-100" were at
all times material herein Corrections Officers of the defendant
COUNTY OF NASSRU working in the County Jail who implemented,

‘enforced and effectuated the strip search policies that are the
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Ehié action, acting in the capacity of agents, servants

f their employment as such. Plaintiffs are unable fro
namez % these defcn’-nts at this time., and Lhey are

under a fictitious degsignation. They are sued individually

. c s
cial capanities.

CLASS ACTION ALLEGATIONS

The plaintiff class seeks a declaration that
trip/body cavity searches of perscns admitted to the County Jail,
absent particularized reasonable suspicion that the admittee ig

concealing weapons or other centraband, is unconstitutional;: an

:Strip searches; compensatory damages for the injuries caused by

defendants" unconstitutional policy; and punitive damages .

26. Plaintiffs sue on behalf of themselv d all other

if'similarly situated individuals, and seek to represent the clacs

comprised of all persons who have been or will be arrested for or

charged with non- felony offenses and admitted to the Coun ty Jail

and strip searched pursuant to defenéants’ unconstltutlonal policy,
practice and custom of strip searching such persons admittéawggwthe
County Jail without particularized reasonable sugpicion.

27. The class period commences on the date three YVears
prior to June 3, 1999, the date of the original complaint in this

case, and extends to the date on which the County and Sheriff ars

enjoined from, or ctherwise cease, implementing or enforcing their
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uncenstitutional policy, practice and custom of conducting strip
searches of admittees without particularized reascnable éuspicion.

28. The members of the class are go numerous as bto
render joinder impracticable. Upcon information and pelief, there
are and continue to be thousands of persons arrested for non~felony
cffenses in Nassau County every year who are admitted to the County
Jail and thus strip searched, all of whom are members of the class,
and all of whose federal and state constitutional rights have been
of will be violated by the policy, practice and custom of routinely
strip searching persons admitted to the County Jail regardless of
whether particularized reasonable suspicion exists.

29. In addition, upon information and belief, joinder is
impracticable given the number of class members, and because many
members of the class are low-income persons, may not speak English,
and who for these and other reasons likel”y‘ would have great
difficulty in pursuing their rights individually.

30. The Questions of law and fact commen to the class

include that the classg members have common rights_under‘the United

ot

Sﬁates and New York Constitutigns tg be free from uncoﬁstitutional
strip Searﬁhes, and that defendants’ conduct in fgg;g;ely
conducting strip searches without particularized reascnable
suspicion violated those rights.

31. The named plaintiffs are adequate representatives of
the class. The violationg of law alleged by the named plaintiffs
gtem from the same course of conduct by defendants -- routine,
SO _ B : ST . T

‘blanket strip searching of every person admitted to the County Jail



andf@ill fairly and adequately protect the interests of the class.
: 32. The named plaintiffs are represented by Herbst &
Greenwald LLP. Herbst & Greenwald LLP specializeé in civil rights
“cases and has litigated a wide variety of civil rights and other

actions against governmental entities and their employees. Herbst

& CGreenwald LLP is presently plaintiff’s counsel in thisg Court in

Shain v. County of Nassau, et al., 96 Civ. 3774 (LDW), the first

casé to challenge the constitutionality of Nassau County’s strip
|

search policieslat the Jail. On June 1, 1%99, thig Court granted

partial summary! judgment in that case to plaintiff, holding

unconstitutional defendants’ policy of routinely strip searching

2ll non-felony arrests remanded to the County Jail without

-

reasonable suspicion that the arrestee 1is concealiné weapons or
cther Contréband. Herbst & Greenwald LLP has the régg;;;es,
expertise and experience to prosecute this action. Counsel for the
plaintiffs know of no conflicts among members of the class or
petween the firm and members of the class.

33. A class action is superior to other available

methods for the fair and efficient adjudication of this controversy
Wi : oo - T ST

because: {(a) the prosecution of thousands of separate actions would

10
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be inefficient and wasteful of legal resources: (b) the members of
the class may be gcattered throughout New York State and‘the United
States and are not likely to be able to vindicate and enforce their
Constitutional and ctztutorv  richts unless this  action ig
maintained as a class action; (c) the issues raised ecan be more
fairly and efficiently resolved In tle Concext of a s5ingic class
action than piecemeal in many separate actions; (d) the resolution
of litigation in a single forum will aveid the danger and resultant
confusion of possible inconsistent determinations; (@) the
prosecution of separate actions would create the risk of
inconsistent or varying adjudications with respect to individuals
pursuing claims against defendarnts which would establish
incompatible standards of conduct for defendants; (f) defendants
have acted and will act on grounds applicable to all class members,
making final declaratory and injunctive relief on behalf of ail
members necessary and appropriate; and (g) guestions of law and/or

fact common to members of the class especially on isgues of

Lliability predominate over any guestion, such as that of individual

-r
e

damages, that affect individual members.

FACTS APPLICABLE TC THE ENTIRE CLASS
34. The United States Constitution and New York State
Constitution prohibit state officials from performing strip

searches on persons who have been arrested for or charged with non-

It

felonv o

5 fenses unless the officer hag a particularized reasonable

_suspicion that the arrestee is concealing a weapon or other

contraband,



35. The defendants know, and at all times material
herein have known, that they may not institute, enforce, or perwic
enfercement of a policy or practice of conducting strip searches
without particularized reascnable suspicion.

36. The defendants’ policy, practice and custom of

routinely stri mitied to the County Jail
without regard‘to pafticularized reasonabhle guspicion has been
promulgated, effectuated and enforced in bad faith and contrary to
clearly established law.

37. Reasonable suspicion to conduct a strip search may
only arise from the particular circumstances antecedent to the
search, such as the nature of the crime charged, the particular
characteristics of the admittee, énd the particular circumstances
of the arrest.

38. In clear defiance ofzconstitutional requirements,
the defendants have promulgated, implemented, enforced, and failed

to rectify a policy, practice and custom mandating the strip search

of all persons admitted to the County Jail without any reguirement

-

of reasonable suspicion, or indeed suspicion of any sort. This
policy made étrip searching of each admittee routine; neigag;mthe
nature of the offense charged, the characteristics of the
individual, nor the particular circumstances of the arrest were
congidered by the defendants in carrying out the unlawful policy,
practice and custom of strip searching everyone.

27, Fstimated conservatively, thousands of persons have

~

been or will be unconstitutionally strip searched, absent an

12
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inquiry into or the establishment of particularized reasonable
suspicion to justify the strip searches, pursuant to the policy
éescribed above.

40. As a direct result of the unlawful strip searches
conducted pursuant to the policy, each victim of these unlawful
strip searches -- esach member of the class, including the named
plaintiff -- has suffered or will suffer psychelogical pain,

suffering and mental anguish.

THE EXPERIENCES OF THE NAMED PLAINTIFFS

(1) Gardy Augustin

41. Mr. Augustin’s experience is representative of the
experiences‘of the putative class members. On or about April 27,
1897, at about 4 a.m., plaintiff was stopped by the pcolice while
driving his car in Nassau County. Mr. Augustin had never been
convicted of a felony, or of an cffense of violence or involving
the pcssession or use of weapons, drugs or other contraband.

42, Upon being taken into custody, Mr. RAugustin was

processed at the Third Precinct in Westbury, New York. At the

sl o

precinct, Mr. Augustin was strip searched in the bathroom by a

police officer.

43. Mr. Augustin was subsequently taken to Police
Headquarters in Garden City, where he was strip searched again. On
April 28, 1997, Mr. Augustin was transported to the District Court
in Hempstead, where he was arraigned and bail set. Because he

could ncot immediately pay bail, he was remanded to the custody of

ey

Mthe Sheriff and taken to the County Jail.

13



-~ 44. Pursuant to defendants’ policy, practice and custom,

ifhis dlothing, including his underwear, while being observed by John

'} Does 1-4, who were conducting and observing the strip searches of

other admittees to the Jail who were being strip searched at the
same time in the same room. Mr. Augustin was directed to open his

mouth, stick his tongue out, up, down, left and right. He was then

o

ordered to 1ift his genitals to facilitate a frontal visual
ingpection. He was then directed to turn arcund, spread his butt
cheeks to facilitate a visual inspection of hisg anal cavity, and
then tc squat and cough. Mr. Augustin was then ordered to get
dressed in an orange uniform, and he wag then escorted to a cell
where he spent the balance of the night and part of the next day,
until a relative could secure and post his bail, at which time he

x

was released. |
45. This strip search was conducted in a large room,

without privacy, in view of other admittees who were being strip

searched at the same time and corrections office;sr and other

o -
-

perscons present in the room at the same time.

qsl There was no reasonable suspicion to beliéve ghat
Mr. Augustin was concealing a weapon or other contraband. Indeed,
ne inguiry was made of Mr. Augustin that could have given rise to
the requisite reasonable suspicion. Moreover, because Mr. Augustin
had already been in the custody of Nassau County Police Officers,

and had been thoroughly searched (and unlawfully strip searched)

T,

fprior to his admission t£o the Jail, the defendants knew or should

14
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have known that there was no reason to suspect that Mr. Augustin
pogsessed any weapons or contraband. |

47. As a direct and proximate regult of the unlawful
strip searches conducted pursuant to defendants’ policy, practice
and custom, Mr. Augustin has suffered and continues to suffer
psychologlical pain, suffering and mental anguish.

(2) Heidi Kane

48. Ms. Kane’s experience is also representative of the
pﬁtative clasgs members. On or about October 9, 1995, at
approximately 3 p.m., ghe voluntarily surrendered at the Nassau

County police precinct in Baldwin and was arrested for allegedly
viclating a Family Court temporary order of protection earlier
obtained by her husband. Ms. Kane had never before been arrested.

49. Ms. Kane wasisubsequently transported to Nagsau
County Police Headguarters, ard then to the County Jail and lodged
there for the night prior to appearing in Family Court the next

day.

50. Pursuant to defendants’ policy, practice and customn,

Moyt

-

Ms. Kane was strip searched. She was directed to remove all her

e R 4

clotheg, inéiuding her bra, panty hose and underwear. -éhe was
directed to open her mouth. Jane Doe 5, who was conducting the
strip search, ran her fingers through.Ms.sKane’s hair and looked at
the front of her entire body. Ms. Kane was directed to 1ift her
arms over her head to facilitate the visual inspection. Ms. Kane

was then directed to turn around, bend over and spread he;_bgtt_

cheeks to facilitate an inspection of her anal cavity.

15



51. The next day Ms. Kane was transported to court,
where the charge(s) weré dismissed. Prior to leaving the County
Jail, Ms. Kane wore only her dress and shoes, because she was not
permitted to have her bra, underwear or panty hose back. After the
charges were dismissed in Court, Ms. Kane was transported back to

Clm b e R
that she could g

o

,
T Torem 4 T
the Cocunty Jail. There, ghe was tol

m

t ner
undergarments back only if ghe was again admitted to the Jail and
strip searched. Ms. Kane declined to re-enter the Jail, and
abandoned her undergarments.

52. There was no reasonable suspicion to believe that
Ms . Kane.was concealing a weapon or other contraband. Indeed, no
inquiry was made of Ms. Xane that could have given rise to the
reguisite reasonable sugpicion.

53. As a direct and proximate result of the unlawful

_.._-._...... O s NS R R, (SRR B
WAL SuUdllL LU el elilUdlle s

strip search policy, practice and
custom, Ms. Kane has suffered and continues to suffer psychological
pain, suffering and mental anguish.

{3) Mary Katherine Pugliese

54. Ms. Pugliese’'s experience wasg alsc repgésentative.
On or about ﬁebruary 15, 1998, at approximately 6:15 p.m;mgggwwas
arrested for allegedly going to her ex-husband’s home and ringing
his doorbell, in violation of a Family Court temporary order of
protection which prohibited her presence at his home. She wasg

subsequently charged with criminal contempt in the second degree,

a misdemeancor. Ms. Pugliese had never before been arrested.
S L T T T T

¢
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55. Upon being taken into custody, Mg, Pugliese was

“f;;cransported to the police precinct in Baldwin, New York, and then

”;;to Nassau County Police Headquarters, where she was fingerprinted
6 ;£and photographed. She was then transported to the County Jail,
" whe was lodged for the night prior to appearing in court the
next mcr;ing.

56. Pursuant to defendants’ peolicy, practice and custom,
Ms. Pugliese was strip searched. She was directed to remove all of
ﬁer clothing. Ms. Pugliese protested, but ultimately complied.
dane Doe No. &6, who conducted the gtrip search, conducted a full
frontal wvisual inspection of Ms. Pugliese’s naked body. Ms .
Pugliese was directed to run her hands through her hair and to
shake her hair out. Jane Doe No. 6 then locked in her mouth. Ms.
Pugliese Qas then directed to 1lift up her breasts to make sure
tiiere was nothing underneath. She was then direéted.to 1ift up her
arms to facilitate a visual inspection of her arwpits. Ms .
Pugliese was then directed to spread her legs and squat, and to
}ift each leg in turn, to see if she was concealing anything in her

Hayr.

vaginal cavity. Ms. Pugliese was ;hen directed to fﬁrn around,
bend over, éough, and spread her butt cheeks, to faciizgggé a
visual inspection of her anal cavity.

57. This strip search was conducted in a large room,
without privacy, in the presence of another female admittee, who

was being strip searched at the same time, and who was in a

position to see Mg. Pugliese naked.

17
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58. The next morning, Ms. Pugliese was transported to
court, where bail was set. Her parents and giblings wére present
in court, and posted the bail shortly thersafrer. Neverthelegs,
Ms. Pugliese was returned to the Jail and strip searched again, by
Jane Doe No. 7.

52. This second strip search, which was similar to the
first, was alsoc conducted without privacy, in the presence of
another female admittee, who was being strip searched at the same
time, and who was in a position to see Ms. Pugliese naked. Ms.
Pugliese alsc observed that male inmates of the Jail, working in
what locked like a laundry room, were in a pesition to see into the
room in which the strip searches were being conducted through an
open window.

60. Later that day, prior to her releass, Ms. Pugliesge
was forced to striﬁ naked and change back into her clotheg in the
same room in which the strip searches had earlier been conducted,

under the supervision of a male corrections officer, who positioned

himsgelf at the door to the room, because a female corrections

A .
-

officer was unavailable.

61, There was no reasonable suspicion to beligggwéhat
Ms. Pugiiese was concealing a weapon or other contraband.

62 . Az a direct and proximate result of the unlawful
strip searches conducted pursuant to defendants’ policy, practice

‘and custom, Ms. Pugliese has suffered and continues to suffer

psychological pain, suffering and mental anguish.

.
5
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(4) Steven Roth

63. Mr. Roth's experience is also representative. On or -
about March 27, 1998, at approximately 10 a.m., Mr. Roth, a public
school teacher for 31 years, was arrested in front of his high
school <class and was subseguently charged with aggravated
harassment, a misdemeanor offense, involving a thireatening

telephone communication which had. allegedly occurred on or about

March 10, 1598, (The call never occurred and the charge(g) were
subsequently dismissed). Mr. Roth had never been convicted of any
crime.,

64 . Upon being taken in to custedy, Mr. Roth was

processed by the Nassau County Fifth Detective Squad, and was then
transported to the Nassau County Medical Center. Mr. Roth has a

heart condition, had had three prior heart attacks, and had a stent
I

in his right coronary artery. After evaluation at the hospital
Mr. Roth was transported to the County Jail for the remainder or
the night prior to appearing in court the next day.

65. Pursuant to defendants’ policy, custom and practice,

e

Mr. Rcth was strip searched. Upcn arrival at the Jaii, Mr. Roth

]

was ordered ﬁo remove all of his clothing with the exceptién ofmhis
underwear. John Doe No. 8, who was conducting the étrip search,
ran his hands up and down Mr. Roth's body. My Roth was then
directed to turn arcund and bend over.

66. The next morning, Mr. Roth was transported Lo court,

where bail was set. Although bail was posted later that morning,
S : O e S - L
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Mr. Roth was subsequently transported back to the Jail, and
continued to be held in custody until approximately 4 p.m.

67. Prior to being released from the Jail, Mr, Roth was
strip searched again, by John Doe No. 9, this time while completely
naked. Mr. Roth was again directed tc turn around and bend over,
and he was directed to sgpread his butt cheeks to facilitate a
vigual inspection bf his anal cavity.

68. 7This strip search was conducted without privacy, in
the presence of other admittees who were élso gstrip searched prior
tc being released.

69. There was no reasonable suspiéion to believe that
Mr. Roth was concealing a weapon or other contraband. Indeed, no.
inquiry was made of Mr. Roth that could have given rise tc the
reguisite reasonable suspicion. Moreover, because Mr. Roth had
already been in the custody of Nassa& County Police Officers, and
had  been searched prior to his admission to the Jail, the
defendants knew or should have known that there was no reason to
suspect that Mr. Roth possessed any weapons or contraband.

vy

70. As a direct and pré%imate resuit of Ehe unlawful
strip searcﬁes conducted pursuant to defendants’ policy,"gzgzzice
and custom, Mr. Roth has suffered and continues to suffer
psychological pain, suffering and mental anguish.

(5) Gregg Wills

71. Mr., Wills's experience was also representative. On

or about July 14, 1996, Mr. Wills wagwgpgggted by Nassau County

20
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police on a civil charge of willful nonpayment of support. Mr.

LRl B bl

Wildld Lda BEver el aJJested before.

72. Upon being taken into custody, Mr. Wills was
transported to and processed at Nagsau County Police Headquarters.
He was subseguently lodged at the County Jail for the night prior

to appearing i
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73. Pursuan? to defendants’ pelicy, practice and custom,
Mr. Wills was strip searched. Upon his initial admigsion to the
Jail, he was directed by John Doe No. 10, the correcticons officer
conducting the strip search, to remove all his clothes. Completely
naked, Mr. Wills was directed to face the wéll. After checking the
bottom of his feet, John Doe No. 10 directed Mr. Wille to bend over
to facilitate a visual inspection of his anal cavity.

74 . The next morning, Mr. Wills'appeared in Family
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he was transported back to the Jail, where, pursuant to defendants’
policy, practice and custom, he was strip searched again, ‘by John
Doe No. 11.

-

75. Mr. Wills Subsequeﬁtly appeared in E%mily Court
again, where the amount of his bail was reduced. Upon higmgggurn
to the County Jail, Mr. Wills was strip searched again, by John Doe
No. 12.

76. On or about July 19, 1996, Mr. Wills returned to the

Family Court, where the amount of his bail was reduced again. Upon

his return to the Jail again, Mr. Wills was strip searched for a

21



0084

fourth time, by John Doe No. 13, notwithstanding the fact that the
reduced bail had been or was tc be posted that same day.

77. There was no reasonable suspicion to believe that
Mr..wills was concealing a weapon or other contraband. Indeed, no

inguiry was made of Mr. Wills that could have given rise to the

£

guisite reasonable suspicion.

78. As a direct and proximate result of the unlawful
strip searches conducted pursuant to defendants’ policy, practice
and custom, Mr. Wills has suffered and continues to sﬁffer
psychological pain, suffering and mental anguish.
(6) Oscar Avelar

79. Mr. Avelar’'s experience isg representative as well.
On or about December 4, 1997, Mr. Avelar was arrested for, and
subsequently charged with, allegedly committing an act of public
lewdness, a claSs_B nisdemeancr. At the time of his aﬁiest, M1 .
Avelar was sitting in his car, which has dark tinted windows, 1n an
empty Jones Beach parking lot, eating and listening to music. Mr.
%velar had never been arrested before.

8C. Durigg his processiﬁg at the Jones Beach police
station, a warrant was discovered charging Mr. Avelar with
allegedly failing to appear on an adjourned date in or about 1993
to dispose of two traffic vicolations. Mr. Avelar was therefore
turned over to the Nassau County police. The processing by both
the Jones Beach and Nassau County police included a pat search and
a search of his shoes for weapons and other contraband. He had

™~

none.

22



0085

B1. The next morning, Mr. Avelar appeared in court,
where bail was set. Mr. Avelar had no money on him, but called
somecne to come and post bail for him.

82. Later that day, Mr. Avelar was transported to the

County Jail where, pursuant to defendants' policy, practice and

1y | = 1 . M - F 1 ]
custom, he was gtrip searched. He wag directed to take off all his

-

clothes, and was required to submit to a frontal visual inspection
of his entire body by John Doe No. 14, who wasg conducting the strip
s€arch. Mr. Avelar was then directed to turn around and squat.
Shortly after the strip search procedure was completed, Mr. Avelar
was notified that his bail had been posted, and he was releaged.
83. The strip search occcurred in a room without privacy,
in the presence of other admittees who were also strip searched.

84. There was no reagonable guspicion to believe that

|
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Mr. Avelar

was CondediLling a weapon or other contr

aband. Indesed, no
inquiry was made of Mr. Avelar that could have given rise to the
requisite reasonable suspicion. Moreover, because Mr. Avelar had
Elready been in the custedy of Jones Beach and Nassau County Police

-

Officers, and had been thoroughly s;arched pricr to his admission
to the Jail/ the deferdants knew or should have known thggrzﬁere
was no reason to suspect that Mr. Avelar possesgsed any weapons or
contraband.

85. As a direct and proximate result of the unlawful
strip searches conducted pursuant to defendants’ peolicy, practice
and c¢ustom, Mr. Avelar has suffered and continues to suffer

ta L
psychological pain, suffering and wmental anguish.
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(7) Ralph DeLiello

86. Mr. DelLiello’s experience was also representative.
On or about April 29, 1998, he was arrested on a warrant for
misdemeanor harassment and was processed by the Eighth Precinct
Detective Sguad in Levittown, MNew York. Mr. Deliellc had never
before been convicted of a felony, or of an cffense of violence or
involving the possession or use of weapons, drugs or other
contraband.

87. After being processed, Mr. Deliello was taken to a
detention facility in Garden City, New York, but because it was
full, he was transported to the County Jail where he was lodged for
the night prior to appearing in court in the morning.

88. Pursuant to the defendants’ policy, practice and
_custom, Mr. DeLiello was strip searched. He was directed to remove

! ,

: ; ¥ ‘. s T T T [ S,
all 2f his clething, including his underwear. John Doe No. 15, who

conducted the strip search, looked into his mouth and under his
arms. Mr. Deliello was subjected to a .full frontal visual
Enspection, including his frontal genitalia. He was thgn directed
té turn around and‘;quat down, beéding forward to facilitate a
vigual inspeétion of his anal cavity. T
89, The next morning, Mr. DelLiello was transported to
court, where he was ordered released on his own recognizance.
Notwithstanding that order, Mr. Deliiello was nevertheless

transported back to the County Jail, strip searched again, by John

Doe No. 16, and was not released until later that day.
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90. There was no reasonable suspicion to believe that
Mr. DeLielloc was concealing a weapon or other contraband. Indeed,
no inguiry was made of Mr. Deliello that could have given rise to
the requisite reasonable suspicion.

91. As a direct and proximate result of the unlawful
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gtrip
and custom, Mr. Deliello has suffered and continues to suffer
psychological pain, suffering and mental anguish

FIRST CLAIM FOR RELIEF

(42 U.S.C. § 1983)

92. Plaintiffs repeat and reallege paragraphs 1 through
91 as iIf the same were fully set forth at length herein.

93, By implementing, promulgating, and conﬁinuing to
enforce and/or effectuate a policy, practice and,custoﬁapursuant to
wihich the named plaintiffs and other members of the p{aintiff class
were or will Dbe strip searched absent the requigite reasonable

suspicion, the defendants have deprived and will continue to

deprive each and every plaintiff and member of the plaintiff class

S, o .

of rights, remedies, privileges and immunities guarantéed,to every
citizen and‘resident of the United States, in violatiagwgglé2
U.5.C. § 1983, and of rights guaranteed by the Fourth, Fifth,
Eighth and Fourteenth Amendments of the United States Constitutiocn,
conspired among themselves to do so (taking numeroﬁs overt steps in

furtherance thereof), and failed to prevent one another from deing

80,
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94. The defendants acted under pretense and color of
state law and in their individual and official capacities and
within the scope cof their employment. Said acts by said defendants
were beyond the scope of their jurisdiction, without authority of
law, and in abuse of their powers, and said defendants acted
DR
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willfully, knowingly, and with the zrecific intent ©
plaintiffs éf their constituticnal rights secured by 42 U.8.C. §
1983, and by thé Fourth, Fifth, Eighth and Fourteenth Amendments to
the United States Constitution.

95. As a direct and proximate result of the misconduct
and abuse of authority detailed above, each and every plaintiff and
member of the plaintiff class has suffered and continues to suffer
psychological pain, suffering and mental anguish.

SECOND CLAIM FOR RELIEF
|

[l
s Cace

- f a9 4 - o~ £ 1My
New York Congtitution Art. 1, & 12)

96. Plaintiff repeats and realleges paragraphs 1 through
95 as if the same were fully set forth at length herein.

97. By implementing, promulgating, and continuing to

AT,
. [ E O

ehforce and effectuate a policy, pféctice and custom‘bursuant to
which the named plaintiffs and other members of the plainti%?ﬁgiass
were or will be strip searched absent the requisite reasonable
sugpicion, the defendants have deprived and will continue to

deprive each and every plaintiff and member of the plaintiff class

of rights, remedies, privileges and immunities guaranteed to every

citizen and resident of the State of New York in violation of the

New York State Constitution, Article 1. § 12, conspired among
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themselves to do so (taking numerous overt steps in furtherance
thereof), and failed to prevent one another from doing so.

98. Defendants acted under pretense and color of state
law and in their individual and official capacities and within the
gcope of their employment. Said acts by said defendants were
peyond the zcope of their juriszsdicticn, without authority of law,
and in abuse of their powers, and said defendants acted willfully,

knowingly, and with the gpecific intent to deprive plaintiffs of

their rights secured by the New York State Constitution, Article 1,

99. As a direct and proximate result of the misconduct
and abuse of authority detailed above, each and every plaintiff and
member of the plaintiff class has suffered and continues to suffer

psycholegical pain, suffering and mental anguish.

100, If defendants’ policy, practice and custom of
conducting strip searches absent particularized reasonable

suspicion is not enjcined, the named plaintiffs and members of the

. . i

piaintiff class will be subjected“to immediate and\irreparable

injury for which no adequate remedy at law exists in that members
of the plaintiff class will suffer continued viclations of their
rights under the Fourth, Fifth, Eighth and Fourteenth Amendments to
the United States Constitution and Article 1, § 12 of the New York

‘State Constitution,
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RELIEF REQUESTED

WHEREFORE, plaintiff asks this Court:

A,

G.

To enter an order certifying thisg action as a class

action pursuant to Fed. R. Civ. P. 23{(a) and (b) for
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plaintiffs herein as the c¢lass representatives.

To enter a judgment declaring unconstitutional
defendants’ policy, practice and custom of strip
searching persons admitted to the County Jail even in the
absence of particularized reasonable suspicion that such
persgon is concealing weapons or other contraband.

To issue an order enjeoining defendants from implementing

or enforcing the aforesaid unconstitutional policy,

H
i

To award the named plaintiffe and members of the class
compensatory damages in an amount to be determined at
trial.

To award gﬁé named plaingiffs and members of the class
puﬁitive damages in an amount to be determined at trial.
To award the named plaintiffs and members of the class
reasonable attorney’'s fees and costs.

To grant such other and further relief to the named

plaintiffs and members of the class as this Court deems

just and proper.
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Dated:

nngt

July 19, 1999
New York, New York

HEREST & CGREENWALD LLP

gt

Robert L. Herbst

By

Attorneys for P 11
380 Lexington Avenue
Suite 2500

New York, New York 10168
{(212) 9B6-91313

s .
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